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American recovery & reinvestment act of 2009 (arra)

section 1512 reporting

consequences of grantee non-compliance

President Barack Obama and the Office of Management and Budget (OMB) expects all federal agencies to ensure that its American Recovery and Reinvestment Act (ARRA or the “Act”) grantees submit timely, complete, and effective reporting under Section 1512 of the Act.   More specifically, OMB’s guidance, issued on December 18, 2009, provides: “On a case-by-case basis, findings of [non-compliance by] a Federal agency can result in termination of Federal funding.  Further, in some cases, intentional reporting of false information can result in civil and/or criminal penalties.
what constitutes section 1512 non-compliance by an FTA grantee?
A non-compliant grantee is one that systemically or chronically fails to submit a required report or submits a report with “significant errors” or “material omissions.” OMB defines significant errors as those involving:
• Federal amount of the award 

• Number of jobs retained or created 

• Federal award number 

• Recipient name 

If, during the data validation and correction period of each reporting cycle, the grantee fails to make the requested correction(s) for the current reporting period, or submit a reasonable explanation of why the data was incorrect, then the  report may be considered to have significant errors. 

In addition, OMB defines material omissions as:

• Failure of a federal ARRA award recipient to report on a received award as required by the terms of the award. 
• Data in a report that is not responsive to a specific data element.  For instance, where a grantee is required to provide a narrative description, such as in “Award Description,” the description must be sufficiently clear to facilitate understanding by the general public. 
what must fta do when a grantee is non-compliant with section 1512?
OMB’s guidance, issued on December 18, 2009, provides: “On a case-by-case basis, findings of [non-compliance by] a Federal agency can result in termination of Federal funding.  Further, in some cases, intentional reporting of false information can result in civil and/or criminal penalties.  OMB expects FTA to assess the severity of the non-compliance and the circumstances surrounding the non-compliance.  Based on these findings, FTA is to take appropriate action in accordance with the terms of the grant agreement.

Therefore, FTA must:
1. Determine the specific reasons a grantee failed to submit a report as required; 
2. Describe in plain language the consequences of current and continued non-compliance; 
3. Confirm the non-reporting grantee is not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded by the reviewing Federal department or agency; and
4. Provide documentation in appropriate administrative records. 
On April 6, 2010, President Obama issued a memorandum to the heads of Executive Departments and Agencies regarding combating noncompliance with Recovery Act reporting requirements.  The memo instructed agencies to “(1) identify every prime recipient under an obligation to file a report on FederalReporting.gov arising from its receipt of American Reinvestment and Recovery Act of 2009 (Recovery Act) funds; and (2) to ensure that every such recipient has filed a report.”
The memo also notes “Any prime recipient that has failed to report is not living up to the standards set by my Administration and must be held accountable by all agencies to the fullest extent permitted by law.”
The memo goes on to instruct Department and Agency heads “To further intensify their efforts to improve reporting compliance by prime recipients of Recovery Act funds, wherever authorized and appropriate, by terminating awards; pursuing measures such as suspension and debarment; reclaiming funds; and considering, initiating, and implementing punitive actions. In addition, agencies shall intensify efforts to timely report the identities of noncompliant prime recipients to the Office of Management and Budget (OMB) and specify to the OMB the detailed actions they have taken to respond to each instance of noncompliance.”

In response to President Obama’s April 6, 2010 memorandum, OMB issued M-10-17 on May 4, 2010 to provide additional guidance to Federal agencies and establishing clear timeframes and deadlines for certain actions that are to be taken in response non-compliance with Section 1512 reporting. 
What action(s) will fta take when a grantee is non-compliant with section 1512?
Regional staff will identify grantees having material omissions in their Section 1512 reporting, by a failure to submit a Section 1512 report as required or by demonstrating an egregious level of disregard for their Section 1512 reports data quality and completeness.  Regional staff will document the grantee’s explanation of reasons for their non-compliance and will take progressive disciplinary action, as outlined below.  
1. First Instance:  Refers to a grantee not submitting a 1512 report within any reporting period in the life of the grant for the first time.  A grantee may also receive notification and guidance for the first instance of non-compliance more than once if they fail to submit a report, but non-consecutively.
The FTA Regional Administrator will send a letter to the grantee to: 

a) Document the instance of non-compliance;
b) Remind the grantee of its ARRA Section 1512 reporting requirements; and
c) Notify the grantee that a second consecutive instance of non-compliance (through a failure to submit a Section 1512 report) will result in suspension from the ECHO payment system for the ARRA grant not reported upon.
2. Second Instance:  Refers to a grantee not submitting a 1512 report for the second consecutive instance in the life of the grant.
FTA will suspend ECHO payments for the affected grant and the FTA Regional Administrator will send a letter to the grantee to: 
a) Document the second instance of non-compliance;

b) Advise the grantee that payments through ECHO for the affected ARRA grant have been suspended; and

c) Advise the grantee that a third consecutive instance of non-compliance (through a failure to submit a Section 1512 report) will result in the matter being forwarded to the FTA Administrator and legal counsel for a determination of whether some or all of the affected ARRA funds should be repaid to FTA and/or debarment and suspension procedures initiated.

3. Third Instance:  Refers to a grantee not submitting a 1512 report for the third consecutive instance in the life of the grant.
The FTA Regional Administrator will send a letter to the grantee to:

a) Document the third instance of non-compliance;

b) Advise the grantee that the matter has been forwarded to the FTA Administrator and the Office of Chief Counsel for consideration of repayment of ARRA funds provided to the grantee by the affected grant and possible initiation of debarment and suspension procedures; and
c) Advise the grantee they have three business days to prepare and submit to FTA, in writing, any extenuating circumstances or other factors the Administrator should consider.
The FTA Administrator will make a determination as to whether some or all of the ARRA funds provided to the grantee should be repaid and/or if debarment or suspension should be initiated and will advise the grantee in writing of his/her determination, with a copy to the Office of the Chief Counsel and the FTA Regional Administrator.

Staff will follow up with the grantee on an ongoing basis to ensure the ARRA funds are repaid, as applicable and in accordance with the FTA Administrator’s determination letter, and that the repaid funds are handled according to OMB guidelines. 

The FTA Office of program management will notify the Office of the Secretary of Transportation of all instances of Section 1512 reporting non-compliance and FTA’s subsequent actions, as is required. 
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